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The Ad Hoc Telecommunications Users Committee (Ad

Hoc Committee) hereby submits its reply comments in response

to the Notice of Proposed Rulemakinq (NPRM) released by the

Commission on February 19, 1993, in the above-captioned

proceedinq. These reply comments respond to comments filed

by various parties on March 29, 1993.

Most of the comments submitted in this proceedinq

support the proposals in the NPRM for maximal streamlininq

of the Commission's requlation of nondominant carriers'

tariff.. Th. Ad Hoc committee, like those parties,

supported the Commission's policy qoal of unleashinq

comPetition to the qreatest possible extent consistent with

the decision of the Court of Appeals nullifyinq forbearance.

Also like the qreat majority of the parties herein, the Ad

Hoc Committee .upported most of the specific procedural

....ur•• proposed in the NPRM. The Ad Hoc Committee warned,

however, that the combination of maximum streamlininq with

the traditional rule that tariffs control contracts could

have the paradoxical result of harming the marketplace, by
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vitiating the binding nature of contracts that ought to be

its backbone. Many other parties also recognized this

danger. Like the Ad Hoc Committee, they proposed specific

measures for assuring the enforceability of contracts while

allowinq the marketplace to function freely through the

maximum streamlining mechanism. The Ad Hoc Committee

supports all such measures that have been proposed.

The Ad Hoc Committee opposes one other set of

comments, however.ll We oppose the opportunistic (but

predictable) efforts of several RBOCs to use this proceeding

as a forum for renewing their own claims to pricing

flexibility. This proceeding is not about carriers with

market power, and nothing in either the NPRM or the record

herein justifies any chanqe in the requlation of dominant

carriers' rates. The local exchange carriers can make (and

are trying to make) their case in the various access rate

1/ Tbeae reply comments focus on the elements in the
initial cOllDlents that are of most importance to the
marketplace as we see it. silence on other issues
should not be seen as reflecting the Ad Hoc Committee's
agreement with any commenter'. position on those
issues. Par example, we disagree with AT'T's position
(..conded by Bell Atlantic and Pacific Bell and Nevada
Bell) that rate ranges and maxima cannot be used in
tariffs. The Ad Hoc Committee Bubaits that the
Comais.ion's discretion extends to permitting
nondoainant carriers to state their rates as ranqes
where appropriate. But the Ad Hoc Committee also
submits that the case for such treatment has been
oonvincingly made out in the initial comments of such
parties as Competitive Telecommunications Association
("CompTel"), and need not be repeated here.
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proceedings that are now ongoing, where the Commission can

practicably rule on their merits. AI

I. CUSTOMBR CONCERNS UNDBRSCORB THB NBBD TO PROTBCT
AGAINST UNILATERAL CARRIER ABROGATIONS OP
CONTRACTS.

The Ad Hoc Committee pointed out in its initial

comments the need to assure that contracts in the

interexchange marketplace are not inadvertently rendered

nullities by the Commission's streamlining policy. Carriers

filing mandatory tariffs can, unless the Commission takes

steps to prevent it, use the tariffing mechanism as a means

of escaping their lawful contractual obligations, because of

the traditional rule that such tariffs override inconsistent

contracts, combined with the lack of effective pre-review

under the proposed maximum streamlining rules. Ad Hoc

committee Comments at 6-8.

The other initial comments filed by users in this

proceeding bear out the Ad Hoc Committee's position. Tele-

Communications Association ("TCA"), the International

communications Association ("ICA"), the three major

television networks, and Aeronautical Radio, Inc. ("Arinc")

all agree that the marketplace cannot operate rationally

with the specter hanging over it of unilateral abrogations

of contracts by carriers. All agree that the Commission

AI On the merits, the Ad Hoc Committee believes that
granting additional rate flexibility to the LECs is at
best premature. See Ad Hoc Committee Reply Comments in
CC Docket No. 91-213.
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muat take measures to prevent such abrogations lest the

marketplace be irreparably crippled.

All these customers' positions support the Ad Hoc

Committee's call for strong procedural and substantive

protections against such abrogations. Several propose

specific remedies that were not mentioned in the Ad Hoc

Committee's initial comments, and with these we

wholeheartedly concur. For example, TCA, Arinc and the

Networks propose that, when a carrier prepares to file

tariff changes that would modify long-term agreements, it

should not only be required to expressly identify these

modifications to the Commission, it should also be required

to provide affected customers with fifteen days' advance

notice of the filing. TCA Comments at 7; Arinc Comments at

6-7; Capital Cities/ABC, Inc., §t AlL ("Networks") Comments

at 5. TCA also urges the Commission to make clear that if

any such tariff changes are allowed to take effect, any

affected customer will have the absolute right to terminate

its arrangement without liability. These measures are fully

justified as a means of assuring the marketplace the maximum

feasible stability of contract -- and assuring customers

that they will not become the victims of surprise changes to

their long-term arrangements.~1 They will also help the
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co.-ission's processes by encouraging negotiation between

carriers and affected customers before filings are made.

The user commenters also support the position of

the Ad Hoc committee that, when a carrier files a tariff

revision that would modify existing long-term agreements

without the consent of all affected customers:

• The carrier should be required to identify in it.
filing the changes to long-term arrangements that
it seeks to make, and should state what it
believes constitutes substantial cause for such
changes. ~ lCA Comments at 7; Networks Comments
at 5. it

• The filing should be made with a lengthened notice
period. The Ad Hoc Committee recommended forty
five days; others, such as TCA (Comments at 7),
propose a full 120 days. certainly, 120 days'
notice would increase the ability of the staff to
make a prima facie review of the filing to
determine whether the appropriate action is
suspension and investigation and out-and-out
rejection.

v (...continued)
about January 28 intended to bring such arrangements
under the tariff aegis. But whether tariffed or off
tariff, such agreements can be unilaterally changed by
carriers -- to the detriment of the marketplace -
unless the Commission takes affirmative steps to
prevent it.

if Sprint urges the Commission to retain the existing
requirements as to tariff transmittal letters. ~
Sprint Comments at 14. Sprint suggests that the
existing requirements assure that changes to the tariff
are clearly identified. The Ad Hoc Committee agrees
that changes to existing tariffs should be clearly
identified in the transmittal letter. The Ad Hoc
Committee also urges the Commission to make clear that
its Tariff Reference Room will continue to issue the
Tariff Log, enabling interested parties to have access
to the valuable summary it provides of the tariff
changes filed on any given day, to increase the chances
of detection of carriers who fail to expressly state
when their filings are abrogating long-term agreements.



- 6 -

• The commission should, as a matter of course,
suspend and investigate all such filings. a.a lCA
Co...nts at 2-3; TCA Comments at 8; Networks
Coaaents at 5-6. As sugqested above, the
co..ission should also use the rejection mechanism
where the purported substantial cause
justification is missing, is inadequate on its
face or is conclusively refuted in petitions
opposing the filing.

The need to establish definitive measures to

protect the enforceability of long-term agreements is

critical at this juncture in the evolution of the

competitive marketplace. The advent of 800 number

portability and fresh look has many customers examining

their choices with unprecedented intensity and

comprehensiveness. If customers are unable to assure

themselves that long-term arrangements with nondominant

carriers will actually bind the carriers, then they will be

much less coafortable making plans that depend on the long

tera performance of the carriers' obligation. The

marketplace needs more certainty, and quickly.

II. DOXIDII'f CURI..S' AftBMPlS 'fO PIGGYBACK D'IB
I'LUIBILITY I'OR HBllSBLVBS Oft() HIS PROCBBDIBca
SHOULD BB .BJBCTBD.

Several dominant carriers seek to use this

proceeding as yet another pUlpit for preaching increased

rate flexibility for themselves. ~,~, Southwestern

Bell Corporation ("Southwestern Bell") Comments at 3-9;

BellSouth Telecommunications, Inc. ("Bellsouth ll ) Comments,

palsia; Bell Atlantic Telephone companies ("Bell Atlantic")
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One of the RBOCs' points bears further mention.

Thi. i. Southwestern Bell's contention that the disparate

regulatory treatment of LECs and their nondominant

competitors violates the Equal Protection clause of the

Fourteenth Amendment! Southwestern Bell Comments at 3-5.

Southwestern Bell has not asserted that the structure of the

Commission's tariffing requirements implicates a fundamental

right for equal protection purposes. Nor has it made a

showing that gargantuan traditional monopolies are a

"suspect class" entitled to special protection under the

Equal Protection clause. Failing either of those two

showings, the Commission need only have a rational basis for

its distinction, and no one could deny that such a rational

basis exists here. ~~, L. Tribe, American

Constitutional Law, Chap. 16 (2d ed. 1988). The fact that

Southwestern Bell chose to lead off its comments with this

rather frivolous argument is indicative of the amount of

substance in the RBOCs' position overall.

III. CONCLUSION.

The initial comments demonstrate that the

Commission can come closest to replicating a competitive

marketplace by adopting its proposals for further

streamlining of its regulation of nondominant carriers'

tariff filings A§ 1Qng A§ it also adopts rules to preserve

the sanctity of contract as the central driving mechanism of

the marketplace. But the "me-too" comments of certain
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dominant carriers should be rejected as serving only to

confuse the clear issues presented herein. Those carriers

can and should make their arquments at the appropriate time

and place.

Respectfully sUbmitted,

April 19, 1993

By:
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Patrick J. Whittle
Gardner, Carton & Douglas
1301 K street, N.W.
suite 900 East
Washington, D.C. 20005
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